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CIRI is one of the thirteen Reqional Corporations

established by Congress under the terms of the Alaska Native

Claims Settlement Act. CIRI directed its initial Comments

in this docket first to the constitutional issues raised by

the Commission concerninq its proposed minority preferences,

then to the scope of those preferences and to the need for

adequate safeguards to ensure that only the beneficiaries

intended by Congress receive those preferences.

CIRI focuses these Reply Comments on three points

that were addressed in its initial pleading and challenqed

by other commenters in this docket. First, CIRI supports

the Commission's determination that intermediate scrutiny

will be applied by a court reviewing the constitutionality

of the proposed preferences. Moreover, contrary to the

concerns of some commenters, the preferences mandated by

Conqress and implemented by the Commission will pass

constitutional muster under intermediate scrutiny. However,

if the Commission remains concerned reqarding the qranting

of preferences solely on the basis of race or gender, eIRI

demonstrates herein that the Commission can remain true to

the intent of Congress by conditioning the receipt of a

preference on a showing of economic disadvantage, not simply

on the size of a business Which was proposed as an

alternative by some commenters. To implement this system,
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the Commission should incorporate by reference a standard

employed by the Small Business Administration to determine

whether entiti•• are econoaically di.advantaged and,

therefore, are eligible tor certain SBA program benefits.

Second, CIRI has demonstrated the need for unique

spectrum block aggregation mechanisms for designated

entities. permitting those entities to aggregate the set­

aside 20 MHz block with the 30 MHz blocks, and to join the

set-aside blocks to the spectrum reserved for in-region

cellular operators, will increase dramatically participation

of the designated entities in the provision of spectrum-

based services.

Third, contrary to the suggestions of a few

commenters, the Commission must establish strict safequards

to ensure that only legitimate de.ignated entities realize

the benefits of the Commission'S preference programs. Those

safeguards include strict eligibility and anti-sham

requirements, meaningful up-front payment and deposit plans,

and effective anti-trafficking conditions applicable to

licenses issued for set-aside spectrum blocks.
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Cook Inlet Region, Inc. ("CIRI"), by its attorneys

and pursuant to section 1.415 of the Commission's Rules, 47

C.F.R. 5 1.415, submit. th••• R.ply Co..ent. in the above­

captioned proce.ding.

I. llDODQOIIOM

CIRI is one of the thirteen Regional Corporations

established by Congress under the teras of the Alaska Native

Claims Settlement Act ("ANCSA"). 43 U.S.C. 55 1601 et seq.

(1988). CIRI is owned by approxiaately 6,500 Athabascan,

Eskimo, Aleut, Haida, Tlingit, and oth.r Native American

shareholders. A majority of those shareholders are women.

As CIRI demonstrated in its initial Comments in this

docket, the Commission's proposals to implement the

congressional mandate to foster the participation of

minorities, women, and saa11 bu.in••••• in the provision of

spectrum-based services are effective aeans by which to



fulfill that statutory directive. CIRI directed its initial

Comments first to the constitutional issues raised by the

commission concerning proposed ainority preterences, then to

the scope ot those preferences and to the need for adequate

safeguards to ensure that only the beneticiaries intended by

Congress receive those preterences. As ClaI demonstrates

herein, nothing in the comaents tiled in this docket

effectively calls into question CIRI's conclusions regarding

the Commission's proposals tor implementing the mandate of

Congress through minority preferences.

In response to the comments of several parties

regarding the participation of certain "designated entities"

in the provision of spectrum-based services, CIRI will focus

these Reply Comments on three points central to the proposed

preferences. First, CIRI will address the concerns raised

by some commenters about the constitutionality of the

proposed preferential measures and, in connection with that

discussion, present an option to meet some of those

concerns. Second, CIRI will address the need for unique

spectrum block aggregation aechanis.. for designated

entities. Finally, CIRI will underscore the importance of

establishing adequate safeguards to ensure that only

legitimate and qualified designated entities receive the

benefits Congress intended for them to receive.
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II. COIIIXrnrgpr, CQMlIP··'XOII

A. ~e .ropo." .iaori~y 'refereaoe provi.ioa. will
•••• COD.~i,g~i.DAl"',er

CIRI d..on.trated in it. initial Co..ent. that the

minority preference provi.ion. enuaerated by Congre•• and

proposed by the co..i.sion will pa.s con.titutional mu.ter

on review. CIRI Comments at 7-19. Indeed, of the scores of

commenter. filing in this docket, very few question the

constitutionality of the preterence. enuaerated by Congress

in the omnibus BUdget Reconciliation Act of 1993 ("BUdget

Act"). The vast majority of co..enters that discus.

preferential measures at all simply suggest what types of

measures should be implemented by the Commission.

Nonetheless, a small number of pleadings argue that some, or

all, of the preferential measures could be vulnerable to

court challenge.

For example, the National Telecommunications and

Information Administration ("NTIA") maintains that

"preferences tied to status regardless of eCQnomic

circumstances CQuid pQse legal prQblems, depending on the

standard of review."V As CIRI demonstrated in its

Comments, intermediate scrutiny will be applied by a court

assessing the cQnstitutionality of the designated entity

preference programs implemented by the CQmmission under

V Co...nt. of NTIA at 26 (..pha.is added). See also
Comments of BellSouth CQrporatiQn at 21 n.33; cQmments Qf
Sprint CorpQration at 11.
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section 309(j) (4) (D) of the Budget Act. CIRI Co...nts at 7­

10. A nuaber of ca.aenters agree with CIRI'. conclusion.~

Applyinq this standard of scrutiny - as opposed to the

hiqher strict scrutiny standard - is consistent with the

recent decision of the U.S. Supr..e Court in Metro

BrOAdcAsting. Inc. V. Federal co__unications Cgaaission, 497

U.S. 547, 564 (1990), and with the deference shown by the

Supreme Court to acts of Conqress involvinq minority

preferences. See. e.g., Fullilove V. Klutznick, 448 U.S.

448, 483 (1980) (notinq the unique remedial power of

Conqress under the Constitution). And, as CIRI showed in

its Comments, an examination of the propo.ed preference. in

liqht of the intermediate scrutiny standard demonstrates

that they will pass constitutional muster. CIRI Comments at

10-19.

With respect to that intermediate scrutiny

examination, BellSouth corporation arques there has not been

the required factual record developed by conqress to support

the conclusion that the proposed preferences are

SUbstantially related to the achievement of the important

qovernmental purpose -- a key element of the intermediate

scrutiny test. V As the Commission recoqnized, Conqress'

~ ~ Co...nts of ~rican Wireless co..unication
Corporation at 7; Co...nts of lellSouth Corporation at 21
n.33; Co...nts of George E. Murray at 5-8; Comments of
Sprint Corporation at 11.

Comments of BellSouth Corporation at 21 n.33.
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purpose in directinq the Co..ission to implement certain

preferences was to provide greater economic opportunity for

the aaabars of the designated groups, including minorities.

liEBK ! 73 n.48.

Although Congress made no specific findings .s to the

lack of economic opportunities for minorities when it

enacted the spectrum auction provisions in the BUdget Act,

Congress has examined the issue of minority disadvantage

both in and out of the co..unications field before. ~

~, H.R. Conf. Rep. No. 765, 97th Cong., 2d Sess. 43,

reprinted in 1982 U.S.C.C.A.N. 2261, 2287 (detailing

congressional findings on the effects of past discrimination

against minorities in the communications field). And, as

the Supreme Court noted in the 1980 Fullilove decision - and

reiterated in the 1990 Metro Broadcasting opinion - past

congressional findings are an appropriate foundation on

which to rest a minority preference regime. Fullilove, 448

u.s. at 502-03 (Powell, J., concurring) (quoted in Metro

Broadcasting, 497 U.S. at 572).

Moreover, Congress has .ade clear its view- grounded

in its considered jUdqaent and its institutional expertise

on minority preferences - that improved access to spectrum

licenses will help to generate a variety of economic

opportunities for the designated groups. That view is

entitled to deference from reviewing courts. FUllilove, 448

U.S. at 490. Indeed, the Fullilove Court upheld similar
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measures on this reasoning in that 1980 decision. ~ at

490-92. s•• allo ~ at 510 (powell, J., concurring).

Therefore, as CIRI has shown, the record established

by Congress in developing it. institutional experti.e on the

i.sue of minority preference. lupports a finding that the

proposed preference. are substantially related to the

achievement of an important governmental purpose. CIRI

Comments at 10-19. Provided that the co.-i.lion enaures

that only legitiaate and qualifi.d d.liqnated entiti.s take

part in the preference proqraas by establishing adequate

safeguards, the preferential measures mandated by Congress

and implemented by the Commission will pass constitutional

muster.

B. ~. ca.ais.ioa caa ".ur. the coa.titutionality
of tb. Pr.fer••c.. bJ Ltaitiaq Tb.. to
D1.aOyaDtaqet ..t1\1••

Notwithstanding the preceding analysis, CIRI

recognizes that a small group of co..enters express

reservation. about the constitutionality of preference

provisions applied on the basi. of race or gender. As noted

above, NTIA suggests that preference. based on race or

gender withQut accounting for the econQmic circum.tances of

the recipients could be vulnerable to constitutional

challenge.~ MoreQver, other cQ..enters suggest that the

CommissiQn shQuld limit preferences tQ small entities -

~ Comments Qf NTIA at 26.
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I

without reqard to the racial or qender co.position of the

organizations - arguing that such an action would .atisfy

the congres.ional purpo.e of creating economic opportunity

for those group. enumerated in the BUdget Act while avoiding

constitutional attack.~ The co..i ••ion discussed this

"option" in the Notice of Propo.ed Rule Making a. well.

lifBH , 74.

If the Commission elect. not to adopt preferences for

the minority and woman-owned businesses enumerated by

congress because of its own con.titutional concerns, the

Commission should remain true to the intent of Congress by

limiting the preference. not .imply to ••all businesse., as

urged by .o.e co..enter., but to AlAll bu.in••••• own.d by

those who are disadyantaqed.~ As NTIA suggests, such a

classification - based on economic circumstances rather than

on race or gender status - would alleviate concerns over the

constitutionality of such preferences.

When Congress declared that small businesses and

businesses owned by minorities and wo.en should be assured

meaningfUl participation in spectrum-based service., its

goal was to ensure the participation of groups that are

~ a.. Comaents of Devsh. Corporation at 3; Comments of
Rocky Mountain Telecommunications Association and western
Rural Telephone Association at 21; Co..ents of Tri-State
Radio Company at 14.

~ See. e.g., Comments of Sprint Corporation at 8-9
(discus.ing acce•• to capital - or the lack thereof - .s a
key dividing line between members of the enumerated groups).
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disadvantaged by the presence of unique barriers to their

participation in the teleco..unications industry. Those

barriers are bas.d on race, gender, and lack of ace••• to

financing, and are manife.ted in the vast under­

representation of those designated entities in the industry.

Indeed, these circumstances are detailed in the Report of

the FCC Small Bu.iness Advisory Committee ("SBAC Report"),

where the SBAC explains that each of the designated groups

faces different but equally i~sing barriers to entry into

the telecommunications industry. aa. SBAC Report at 1-5.

At bottom, then, it is the fact of disadvantage that unites

these otherwise dissimilar groups.

Therefore, if the Commission elects not to adopt race

and gender-based preferences, it should adopt preferences to

benefit those groups that are econo.ically disadvantaged

with respect to opportunities to participate in the

provision of spectrum-based services. Under this system a

preference would not be given solely on the basis of race or

gender, nor would it be given solely on the basis of size. Y

Rather, a preference would be given to an entity that could

demonstrate that it was disadvantaged. In that way, the

P For exaaple, a "s.all" business compris.d of a group
of white males with great personal net worth would be faced
with neither the lack of capital nor the social
disadvantages encountered by the groups about Which Congress
was concerned. Therefore, that s..ll business would not be
"disadvantaged," would not be within the group ot businesses
about which Congress was concerned, and would not receive a
preference.
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grant of a pr.f.r.nc. would co.port with the intent of

Congr••••

Giv.n the liaited ti.. in which the co_i••ion JIU.t

e.tablish an auction regi.., and the nece••ity of having a

standard that is ea.y to adaini.ter, the comaission .hould

employ a briqht-line t.st that is already in use to

implement the above-described pref.rence policy.

Specifically, CIRI urq•• the co_i.sion to ..ploy the

standards alr.ady establi.h.d by the U.S. Small Bu.ine••

Administration ("SBA") for deteraining whether a bu.in••• is

"economically disadvantaged" for the purposes of admission

to the SBA Minority Small Business and Capital ownership

Development Program, otherwise known as the "8(a)" program.

These existing economic disadvantage standards would be

particularly useful to the Co_ission in establishing a

preference system geared to the disadvantaged nature of the

particular business entity, not simply to the size of the

entity. The standards are set forth at 13 C.F.R. S 124.106

(1993).

In light of the goal of Congress to create economic

opportunities for disadvantaged groups, the SBA's

"economically disadvantaged" standards are preferable to

other eligibility measurement options noted by the

Commission. For example, the Commission discussed two

alternative standards for asse.sing the eligibility of .mall

businesses applying for preferences from the Commi.sion.

- 9 -



~ BEBI , 77 n.51. The first is the SBA standard defining

small businesses as those with a net worth at or under $6

million and an average net inco.e (after Federal income

taxes) for the preceding two years at or under $2 .illion,

13 C.F.R. S 121.802(a)(2)(i), and the second is the BBA

...11 busine•• definition linked to Standard Industrial

Classification ("SIC") codes, 13 C.F.R. S 121.802(a) (2) (ii).

See also SBAC Report at 20-21. As the SBAC report

indicated, neither standard is appropriate here. ~

The $6 million/$2 million ceiling is inappropriate

because it is far too low for PCS, an industry in which

participants will be required to furnish a great deal of

capital to obtain a license, construct a facility, and

provide services on a profitable scale. ~ Indeed, as the

SBAC demonstrated, "[t]he service area and bandwidth

recommendations would not be effective if the [eligibility]

classification excludes independently owned and non-dominant

firms with the wherewithal to construct PCS facilities that

may cost from $50-100 million." l5L. at 21. 11

The SBA size standard linked to SIC codes is also

inappropriate for the Commission's purposes since it would

expand the definition of eligible entities to inclUde all

those with up to 1,500 ..ploy••• , r.gardless of the economic

II others have echoed this criticism of the SBA size
standard. See. e.g., Comment. of Iowa Network Services at
16-17; Comments of Tri-state Radio Company at 6-10.
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status of thea. entities. Jaa 13 C.F.R. 55 21.802(a)

(2)(ii); 121.601. As the BRAC recognized, "[t]his threshold

runs the risk that the vast majority of the entities covered

by SIC Code 4812 [Radiotelephone Co.-unications] would be

eligible for bidding preferences and tax certificate

assistance even though these entities tac. no Ipecial

history of exclusion or Iconoaic di.adyantage." BRAC aeport

at 21 (emphasis added).~ Theretore, to be consistent with

congress' intent, the Commission should employ the 8(a)

program economic disadvantage standard for defining

preferences if it does not provide preferences for the

specific designated .ntity classifications enumerated in the

legislation.

In sum, CIRI has demonstrated that the minority-based

preferences established by Congress will pass constitutional

muster, and that the Commission should give effect to the

congressional directive by affording preferences to

minorities to participate in the provision of spectrum-based

services. However, if the co..ission does not establish

preference. for minorities, CIRI urge. the Commission to

adopt the economic disadvantage qualifications established

by the Small Business Administration tor the 8(a) program,

and grant preferences to businesses that can demonstrate

~ If the Comaission adopts any tora of the SaA'.
income or size standards, it .ust also adopt the SRA's
affiliation rule. (13 C.F.R. 5 121.401) to guard against
circumvention of those standards.
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disadvantaqe under those standards. In that way, the

Commission could still qrant preferences to entities that

congress intended to help while avoiding the constitutional

concerns raised by some partie. in this proceeding.

III. A_IDIIOI or 'ft-MIDM up nA/CILLULM 11'P8

As CIRI demonstrated in it. comments, the Commission

must provide unique PCS .pectrua block aggregation

mechanisms for designated entities to ensure meaningful

participation by them in the provi.ion of spectrum-based

services. CIRI Comments at 27-29. A number of commenters

raise a similar point.~ For example, Iowa Network

services, Inc. comments that pcs "aggregation would allow

designated entities to provide pcs on an economically

competitive basis."l11 Nonetheless, a number of the filings

that support PCS aggregation mechanisms argue that the

Commission should limit them only to aggregation of the

spectrum in the two set-aside blocks. W However, as CIRI

demonstrated, broader PCS aggregation rules are necessary.

~ aaa Co..-nts of Aaerican Wirele.. Communication
Corporation at 33-34; Co..ent. of Iowa Network services,
Inc. at 19; Co...nts of Minority PeS Coalition at 14;
comments of Rocky Mountain Teleco..unications Association
and Western Rural Telephone As.ociation at 21.

W Comments of Iowa Network Services at 19.

W ~ Comments of Iowa Network Services, Inc. at 19;
Comments of Rocky Mountain Teleco..unications Association
and Western Rural Telephone Association at 21.
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Firat, the Commission should permit designated

entities to aggregate the .et-aside 20 MHz block with the 30

MHz blocks despite the 40 MHz aggregation ceiling imposed in

the pcs Order. Second Rlport and Ord.r in GEM Docket No.

90-314, FCC 93-451, , 61 (rel. Sept. 23, 1993) (M~

QrderM). Thia will .ak. the set-aaide band attractive to

pcs operatora other than thoae eligible to bid on the band,

and, in turn, will make the licen.ees of the set-aside

frequencies more likely to develop successful PCS joint

ventures.

second, the commission should permit designated

entities to aggregate the 20 MHz set-aside block - or the 10

MHz block - with the spectrum held by in-region cellular

operators who are limited under the PCS Order to a 10 MHz

PCS allocation. PCS Order, 106. As with the first

aggregation proposal, this meaaure would increase the value

of the set-aside blocks by making them attractive to other

PCS providers who might otherwise be barred by the

aggregation limits from seeking out the licensees of the

set-aside frequencies for PCS joint ventures. Each of these

mechanisms will also raise more money at auction by virtue

of the increased value of the set-aside licenses. Thus,

with one bold stroke, the Commis.ion will avoid creating a

"spectrum ghetto" in the set-aside blocks, enhance the value

of those bands, and create the potential for the generation

of greater revenue through the auction process.

- 13 -



IV. !'1m OC.ISIUIQ1J JIUft ......1. --aa&If••U.-aa.. IfO
__ lftD" OIILY ~I"uaft .um ••1001 D.II8D"m
..,IIIM 'UlIella,.

CIRI and others showed in their initial comments that

adequate safeguards are necessary to ensure that the

benefits of any auction preferences inure only to the groups

that Congress intended to benefit. Those safeguards include

strict designated entity eligibility requirements and anti­

sham provisions that prevent groups with no legitimate

designated entity affiliation from benefitting from

preferences (CIRI comments at 19-25},W meaningful up-front

and deposit payment plans that ensure that only serious and

qualified bidders can participate in an auction (~ at 46­

47},W and effective anti-trafficking provisions that guard

against speCUlation on the value of the set-aside licenses

that are won at auction (~at 49-53}.lll

Nonetheless, some commenters argue that less

stringent limitations are required in order for designated

entities to participate fUlly in the PCS industry. For

W Se. al.p Comment. of Alliance Telcom, Inc. at 6;
Comments of American Wireless Comaunication Corporation at
36; Comments of Bell Atlantic Personal Communications, Inc.
at 17 n.40; Comments of Liberty Cellular, Inc. at 6;
Comments of McCaw Cellular Co..unications, Inc. at 19;
Comments of Pacific Telecom Cellular at 6.

W Se. also Comaent. of AT'T at 33-35; Comments of GTE
at 10; Co..ents of MCI Teleco..unications COrPOration at 13;
Comments of Nextel communications, Inc. at 16-17.

W See also Comments of AT'T at 28; Comments ot NTIA
at 27 nne 58 & 60; Comments of Telephone and Data Systems,
Inc. at 18.
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example, .everal group...intain that de.ignated entities

should be allowed to tender discounted up-tront payments and

deposits rather than the larger aaounts proposed by the

Commission. W Others suggest that up-front payments and

deposits be waived altogether tor designated entities. W

Finally, so.e coaaenters urge that there should be no anti­

trafficking limitations on PCS licens.s, regardless of

whether or not they are won in .et-aside auctions. W

Although the atorementioned commenters argue that

lowered standards are appropriate to assist designated

entities in achieving greater participation in the provision

of spectrum-based services, CIRI has shown in its initial

Comments Cat 19-25) that strict limitations are crucial to

an effective - and constitutional - designated entity

preference program. They are also critical to guaranteeing

that only Congress' intended beneficiaries receive the

benefits of the preferences established by the Commission.

In combination with the preferences implemented

W S.e.••g., Comments of the Rural Cellular
Association at 18; Co...nts ot Baall Business PCS
Association at 4; Comaents of S..ll Telephone Co.panies of
Louisiana at 18; Co..ents of Telepoint Personal
Communications, Inc. at 3.

III See. e.g., Comments of the Public utilities
commission ot the state of California at 3; Comments ot Tri­
state Radio Company at 15; Co..ents of u.S. Intelco
Networks, Inc. at 22-23.

W See. e.g., Co..ent. ot Aaerican Personal
Communications at 8; Co..ents ot Paging Network, Inc. at 27;
Comments of Windsong communications, Inc. at 5.
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pursuant to the congressional .andate, and the aggregation

mechanisms discussed above, strict safeguards will ensure

the meaningful participation of legitimate and qualified

congressionally-designated entities in the provision of

spectrum-based service••

COJICIdlIIOJI

For the reasons stated above, and in CIRI's initial

Comments, CIRI urges the Co..ission to adopt proposals to

afford minorities - or, in the alternative, economically

disadvantaged businesses within the meaning of the SBA

regulations - enhanced opportunities to participate in the

provision of spectrum-based services While establishing

strict eligibility requirements and other safeguards to

ensure that the preferences mandated by Congress flow to

Congress' intended beneficiaries.

Respectfully SUbmitted,

HOPlCIHS , SUTTER
888 16th street, H.W.
W.ahington, D.C. 20006
(202) 835-8000

Attorneys for
COOK INLET REGION, IHC.

November 30, 1993
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Judith st. Ledger-Roty
James J. Freeman
Michael Wack
Reed, Smith, Shaw , Mcclay
1200 18th Street, N.W.
Washinqton, D.C. 20036

Robert s. Foosaner
Lawrence R. xrevor
Nextel communications, Inc.
601 13th Street, N.W.
Suite 1100 South
Washington, D.C. 20005

Jonathan D. Blake
Kurt A. Wimmer
Covington & Burling
1201 Pennsylvania Avenue, N.W.
Post Office Box 7566
Washington, D.C. 20044

Gail L. Polivy
GTE
1850 M street, H.W.
suite 1200
Washington, D.C. 20036

Francine J. Berry
steven R. Davis
Richard H. Rubin
AT&T
Room 3244J1
295 North Maple Avenue
Basking Ridge, NJ 07920

willi.. D. Jiaarson
Alliance Telcoa, Inc.
34 Woodbine Road
Pittsford, NY 15534

David J. Kaufman
Lorretta K. Tobin
Brown Nietert , Kaufman,
Chartered
1920 H Street, N.W.
suite 660
Waahington, D.C. 20036

Carl W. Northrop
Bryan Cave
700 13th street, N.W.
suite 700
Washington, D.C. 20005

George Y. Wheeler
~oteen , Naftalin
1150 Connecticut Avenue, N.W.
Suite 1000
Washington, D.C. 20036

Sheila Slocum-Hollis
Metzger, Hollis, Gordon &
Mortimer
1275 K Street, N.W.
suite 1000
Washinqton, D.C. 20005

Gustave Tappe
Vice President - Operations
Telepoint Personal
Co..unications, Inc.
405 Broad Avenue
Palisades Park, NJ 07650

Robert H. Kyle
Small Business PCS Association
96 Hillbrook Drive
Portola Valley, CA 94028

Robert Cook
ChairJIan , CEO
u.s. Intelco Networks, Inc.
P.o. Box 2909
Olympia, WA 98507
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stephen G. Kraekin
sylvia L. Lee.e
Charl•• D. Co••on
Kraskin , Associate.
2120 L street, N.W.
suite 810
Washington, D.C. 20037

QJt~
Patricia Aunon


